=

—

- S

i
18
LN
i
H
HH
iy
L8

1il

41

EL

=

HTITE OF MOMTANR
EEPORE THE DORED OF FERSONHEL ANPEALS

ITH THE HATTER OF UNFAIH LAROR BRACTICE NO. J1-El:

MOUKRTAREH WIEW AND PINE IILLS
EDDCATION ASACCTATION, MER,

Conplainant,
— - FTHAL OREEN

STARTE OF MONTAHL,
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PERSONEEL DEVISION, !
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Mé femdant.
LA N R O DR T ERN DR A TR Y R TR N T T R T T
The PFindings of Pact, Cunclusions of Low and Reccomended
Order were issued by Aesring Bxaminer Linda Skaar on
Drecatiber 15, L982_
Excaplicnn to tho Findipge of Pact, Conclusisns ol Law
and Reconmandad Ogder were f£liad by Pacricis F. Schasfrar,
Counsel for the Perdoonel Divielon, Gepartoent of fminiakation,
on January T, 19A3.
After roviawing the record and cangidoring thiv hriefs
and oral arqunents, e Board ocders. as Fol Lows:
1. 1T I5 DRDERED; thal bla Excepbions of Defendanc 1o
the Findlnge of Face, Conciusiena of Law sand Reconmendad
Ordor are hereby denieed.
2. IT IS5 -0RDENEN, that bhia Baerd- therefore mdopEs - tho
Flindings of PFact: Conclusions of [aiw abd Hecommendes Order of
Rearipg Examiner Linda Skaar as the Plpel order of this

T

ORTED this E% day ol Marel, LB62.

AOEND OF PEHSONNEL APPFEALS
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BIATE OF MOHTAHR
BEFORE THE BOAMAD OF FPERSONHEL APPEALS

IN THE MATTER OF UNFALR: LABOR FRACTICE JHARGE WO, 33-01:

HOUNTATN VIEW AHD PINE HILLS
FOOCATION ASSOCIATION, HEA,
Camplainant, FINDIRGS OF FACT
COMCLUSLONS OF LAW
-VE= RECOMMENDED ORDEN
SEIATE OF MONTAHA
PERSONNEL DIVISTON,

S A Rt R ™ M ™ ™

Refandant .
T S L SRS S S S L U T N S
gu Augest 20, 1901, Lhe Bgard of Porsannnl Appenle
received a complaint from the Mounteain Yiew and Pine #Hills
Education Apsooiation, Tt alleged that che Stats of Montena
was in violation of 39-311-401(1} and (5] MCA for: Failure Lo
negotiate the pay matrls for the teachers at Mountain View
and Pine Hille schasls,
& hedring was held in thio matter an July 1S5, 1942,
The State of Monlsna was represented by Patricla SchaalTer of
the Ledgal Division of the Depacrtment of Administracion, Tha
Mountaln View and Plae Hills Eddcation Association was
represanoed by Jarcy L Painbsc,
Afber ocareful raview of the record inecluding swoern

testimony and ewvidence these are my findings of tfack,

FEINDINGS QF EACT

18 Bargaining beteean the State of Monbtana azid Ele
Hosntain Vied and Moo [Hi11s Unite of Che Montana Edusation
hagocistion began inm Nowemher, 1980, for a contract which
widuld be mffective for the 1981-1953 biennlim, Séan Matheds;
il Fery Ditector For the MEA réepresenbed the Ceschers aod
Jeais Moffall of the Stats Lebor REelsatlens Buraau Was chisf
apolesperson. for the BCata of Hontana, Tom Gooch of the

Bepartnent of ITnetitubions was advioor o HMs. MofPfati.
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Rapgaining Began in nid-¥Yovenber, From the bBaginnling
bhe borgaining was: charactecized as “hard-noced®.  Although
bargaining wvas &1ow, concessions were mode by both siden.
ODifficulties wvers encountacad and pediation was requested
aftar The third ssssion. An initial medlation saadisn wWas
beld on Febroary 2, 1961. At thie pession the state offered
Lhe teachers a pay matrix Wlich was eventuslly incorporated
inte BEOR4D and the subsequent exccutive opder 1ssusd by the
Dovaernar [Ef. Cider T-BLj.

on February 12, 1962, the parlies jointly regquented
Fact finding. They stipulated that Lhe fact finder wac to
"rakae o o nlngke Ei:ll.d_'i.ng ooly that shall b elther that the
HEAR'S wagne- dapand o the state's wage-affer i the mora Fall
and cesagonable... ", dan aprdl 3, 19831 Ehe fact finder
Eseuded hisp finding that the atate's offer was Lhe more fair
and reasspneble.

2, During the period of time from Pelituaty Lo April s
legialabive ponmibtee was conoidering HR 840 which contained
the wage amcubbs e state Labosr Relations Bureau hnd negoti=
ated with unions represonting atate esployees. In addition,
it contained & pay matrix for thoe teachars At Hountain View
and Pime Hills schools:. Thig pay matrl® was bhased an tho
gtate's lagl offer ko these unitoc. Theare wab conaiderable
contraveray batwsan Lhe - execubive branch and the léagizlature
aver the total amsunt of poney needed: to fund 118 840, The
leginlature finally adjourned apppropriating S48 million and
#llewing the Goverpor Lo distribote the money apong stete
epployees as ha #aw flt. Dueing the legislative session the
MER Testd flod bBolorn the laglelative commltoed aml 1ohbiod
an behalf of the Mountain View and Pine Hills bargaining

UnitE.
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3.  Purswant to an aneodsd 8B 800, the Covernor isaued
Expoutive Goder T-Bl on Moy 7, 1981, This- executive ardap
contatned f pay malrix for the toacheérs al Pine Hills and
Mountain View schools even though negotiationa had not besn
cdmpleted. The pay matrices fn the Bxvecotive Ordeg Wers EFie
aamg ag Lhose in the original OB 844, LekRoy Schramm, then
fureauy Chiefl of the sState Labor Relabione Bursau was invalwvd
i "Ehe drafting and drawing up of the Ezscobive Ocder.®

4. Uo Ray 12, 1981 the pariies again met in Bargabning
segaion. The Caschers presented a ned phy proposal conputer
deaigned to meet the lntent of the legislaturs in that it
provided For an increasm oF 12% |ln cost to the atata, Thies
meeting laited nine minutes and ended with the state rejecting
the teachers! proposal becauoe, in Ma. Hoffatt's words, "ic
Wi unreanonibhio. ¥

The two oides did not meet agaln unbil July 29. AE
this meaailiyg the state refused to vary ivs d@alacy offerc from
the matrix included in Execotive Ocder 7-81, 1In doinog oo,
Ma., HoEfackt poserted thot calarias wers-ssl by egecualive
Grdar. Sean Matheus testificd to this affect and Tom Oooch,
readbing fiam his potea, confimed Mo, HathewWs sissairtlon.

M. Horffatt ald dot cecall having made sioch a ototement.

5. FEo. Moffatt testlifiod that after Lhe Gevernor
legued Ehe executive orcder on Hay 7, sho was unaurs how mach
AUTHOEL LY. &l had ab the bargeining tioble. Howewver, sho
cectifiod Eha Feasgon Chat ghe rejecbsd the Leachuss pay
proposal was not becauas ahe did ast bave the authoriiy to
gocEpk ik, but becaume 1t was unrveascsnable andSor in eROERR
of Lhe alltcation of finds to the department.’ She further
Teetified Cthat had Lhe beachers made & propoasl phe Diked,
ahie would lavie, ot Chat polnl, faced Lhe probldm oF whethsr

che had the asthority to vary the wtate’s affer of the pay
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mabrix In the executive order, She balicved that Clhe slate's
offer of the pay matrix in the executlve order was a good,
falr reaconable offer,
OD18ErS S TN

The gquestion to be abnswersd in this cane ie whethser the
Etata of Montana Failed to bargaln ino goad faith ower salary
schedules For teschers at the Mountaln Yiew and Pine Hills
gchools in the Departmeént of Institutiops. Did the Stace,
in Fact, refuss to bargain wages and by this refusal violato
JU=3T=407T {5 ) -MOAF

“The duky Lo bargain in good falth fs an 'cbhligation...
Lo participate activaly li the deliberation sd as to indicate
a FreEent intention to £ind a baegis for agreepsant,,,.' ‘fhis
implied hoth 'an ecpen nind and & eincece desire bto ceach an
dijreement’ as Wwall e 'a gsincere afforc, , Lo reach common
ground. '  The presence of absence of inteant "pust be dicceirned
Eram the record.' Exceplb in the cases whers the conduct
Falld to meet the minmimum obligation inpoced by law oc
cofnabitiutes an outright rTefusal to bargain, all tha relevanl
facta af a sase are otedied in deternining whether the
enployat of Lhe umion is bargaining in good or bad £aith,
fie ., the '"tonality of condoct! 1o the standard throkich
which Lhe 'guality' of nogotiations is tested, "t

A tefupal to bargain a mandatery subject of bargaining
guch ag vages 1s genecally copaidered & per se yiolation of
the -'-i:‘l'--'2 Coamon sangs preciudes teking the Bime and: gpaod
in & long discussion of the Ffack that wages {salary ccheduales
I this cage) are a mandatory subject of bargaining. Wagea
are selk fortl ifn 39-31-304% MCA ad a4 sihject ppan whish tha

employer moat bargait.

L rhe Dewvcloplng Lilbar Lad " Bugeau of Hational affsics, 18971,

Fo 274 {citen caltted).
! FLRH . Ealx, 368 U 36, 50 LEEH 21797 (1u6z).

o




The facte tn this case are gubject to analyeis either

under the por ge violabion standard or upder the good £aith bad

3 faith bargaining/totality of conduct standard. In evalssbing
4 totality of comfuot and making & decermination of good or

f bad feith the NLAE snd Che courts evaluate the entlire coucse
;) al The parties bargaining eonduct tdther than a singlo

T element.  Tn uplolding the HLRB finding of bad foith becansa
]

of the emplover's toblal condunt, the Court of Appenln: maid,

UCertain specific conduct, such as the Company's unila-
teral changing of working conditions during barpaining,
may congtitute per se wvielationa of the duly to bargain
it in good faith sineca thay ln effect conotitubs a “refusal
to negotiate in facl™, MLEE w. Eatz [cite omltced].
hhaent auch evidence, hoWwevnT, Lhe deferoiosbiocn of
intent must be Founded dpen the party's owverall condust
il and on the tetality of the circumatances, as distling-
: ulfhed from the individual plieces forming part of the
7 mosaic. . HLRA v, Gaparal Electric [cite cmitted],
gpacilfie canduct, while it may nol, standing alone
amaunt. Lo a per de Failure to bargain in good £alth,

b I

e may when donsidered with_all pther svidence, support an
i Infersnce of bad Talth."
7 In warly negotiation kresslany Lhe state and the teachers
" engaged {u hatd bargaining over wages and otbher subjecks,
" buripg the third seasicn bargaining becaps mete diCEiculn
24 ind pediation was requested,. AL the mediation session hald
3 inn early February the state's negotiator nade an offer of o
e pay matrix which the Labor Relations Bureau later incorpoc-
5y ated into-a B1l11l introduced to the legislatore {EE B4R .
g hfter the lagislature adjeurned without adopting a pay
g motrix tha Chiaf of the Lalor Helabions Bureau helped- draft
ay) nin execubive order which imposod tha very sans matEld on the
w7 argaliling teachers. In bargaining 'I:I-I'."EE_]:E.I._'!F__I_'E_EIF-E_‘.:!._I‘_"I‘.E:I' ki
uy executive ordur wWeb idssusd the state's negotistor stated that
g Wages uora #ab by the execubive order. The atate appears to
i have determined the pay matrix iL wished the teachers-to
HN|
H3a

= Eontinental [nsuramen-Co, Wk, WLRH, 695 F 24 &4, RO THEH 2003,

CA D, 1896, anf. - 06 HIRE 1013, BY LERH La0d {19735,

T
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have and ugilntnra];x 1mpnﬂnﬂ it oni tho taacheTs who W&o

alleppling to bargain.
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In defense of fts aption bhe pitate sargues Lhalb good Falth
dogs nat regulre fealtleds macathon discudslonsg at the sxpansd
of fronk statomant and suppoert of ono's gﬂnitnnnrA that tha
epployer does not beve to listen to argument endlesnsly LF
hia Insletence an s bargaining posilion ie sincersly and
gqanuinely |'Il':l.:|.l2|..EI HowaveE, 1w this case Tha Lacts do pot
show endless marathon seasiong. On Fehreary 2 the stato
imadd Lte dnltial oEfer of thie pay matoix svéanbially asdoptad,
The weecative crdar containing this malyls was dralled and
pdopted befors anothar bargaining nession W€as held. Ik dm
true that fact findiog intervensed and the legisletive cesaion
concluded In the intecim but the parties did sok return to
Tl baregadlning L?hle intll after thie execulive brder whbe
Lraund by the Governor, Cluaarly, The partiss wora not
inwalved in ondioss marathon discessions nor were they ac
ippasse. At tha borgeining scsolon held just fiwve: daoyso
after the piecutive order was isoued the tepchers presented
s oubocantially diffevent poy matriz -- one which they
balisved would meet the stabke'p priteria. This meetlog
lanted only nine minutes and ended @1t the stata's
negitlator pelecting the teacher proposal becanne it was
inreasonable.  In nine minetes it may be possible Lo datar-
mine whether o sinplie acrops Lhe boatd hourly woge Genand is
unreasonable but 1t 18 hard to Ballevae that anyone dould
analyze the copplexicies of a beacher pay matria in-saéh i
porilcd determining rensonablensss or untegsonablenassa,  The
fack Elint the sktats's pegoliatos beliaved thet the poy

nabrix wag sstakl ished By thi Governor's execulive ooder

A HIER . !'un-rll.'.lnl !.n.l.l_l::l:ll.'n Cii. 'y Clus2h, 341 U5, 9305; O LAHRM 3§57,

3 iﬂll. 1 I"H_nl_:ll E!_'H FII. [ HMLHH I.u-[-:ij-, 52 LERH ]lﬁ.ii enf. s parc 331
FEl 00, cect. dented 499 11,5. B3E.

G




1 ceend 4 more Likely explanation of why the teacher aoffer was
? rejecked out of hond.

4 Lock of authority on the part of the mapnagement negobi-
i ator s not condidered a p=r be 1.|'J.|.l.1.-:|IJ.-:.'-lau.E' I1n Ehie cass,

h the stete pegotistor's guesciopable suthority combined with
i Lhe facte Burrounding the unilsteral imposition of the

v matrix on the teachers leads to the conclusion that the

R State of Hontnna bargainesd in bad folth with the teachers oo
B Pine HElls ond Mountaln View sochaolsm.

10

11

L4 COHCLUSION OF LAW

Li | The State of Mankona, Perosonnel Division heae bacgained
i L bad falth with the Ploe Uills and Hountain View units of
ki the Mantana Educhtion Arsooiation and are in wiolation of

L 39=31=401[5] and by doing @ are in wiolocion of 39-41-401(1}.
17

Ly BECCOMMENDED GHIER

1e Ceace: and deplolt the unilateral imposition of wages on
A% members of bargaining unite protectad by the Montana Collective
41 Dargeining foct for fublic Eapiojass.

23 Datad this _“.-_:'.ji"-'ﬁa._',r of December, 1982,
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=5 ROTICE

= This Recommended Order will become the Final Ordor of
24 | rhe Board unleos writbten excepliond ace filed within 20 days
. after service of Lhe Reconpanded Ooder.

&l

e B yry RioFing Co: v. WIRE, €A 9, (1534], 35 LRAH Zogs
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